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What Plan Sponsors Need to Know

By its very nature, employers offering workplace 

savings plans — like 401(k) and 403(b) platforms 

— play a critical role in helping Americans to 

build nest eggs for retirement.

Typically, it’s either the employer or company 

setting up a retirement plan which is designated 

to fulfill essential responsibilities in administering 

plans. As a result, plan sponsors need to 

understand rules as set forth by the Employee 

Retirement Income Security Act. 

Commonly referred to by its acronym, ERISA, 

this act was enacted by Congress in 1974. It was 

designed to create a federal minimum standard 

in terms of how retirement and health plans 

are administered by private industries in the 

United States. As part of such rules of conduct, 

plan sponsors are required to act in a fiduciary 

manner. 

In plain terms, this means that benefits must 

be overseen in the best interest of plan 

participants. Plan fiduciaries, according to the 

U.S. Department of Labor, typically include those 

serving as trustees, administrators and members 

of a plan’s investment committee.1

While retirement plan sponsors are legally 

obligated to act in the plan participants’ best 

interests, it’s also important to note that 

responsibilities can be delegated to help create 

greater plan efficiencies. Retirement planners 

warn, however, that sponsors who choose to 

bring in outside support are still likely going to be 

held accountable under ERISA as plan fiduciaries. 

Along these lines, a popular way to mitigate such 

risk for plan sponsors is establishment of an 

investment committee. By setting up a charter 

to guide such a group, a formal process can 

be put in place to manage and review a plan’s 

investment practices. This can involve everything 

from selecting funds and allocating portfolio 

risk to helping to educate plan participants on 

investment terms and strategies. 

In short, members of an investment committee 

can make a significant contribution in 

providing a retirement plan with steady and 

thoughtful guidance in reaching their fiduciary 

responsibilities to plan participants. It can be a 

rather wide-ranging mandate, though. That’s 

why it’s probably not surprising in recent years 

that many plan sponsors have turned to outside 

advice for fine-tuning their investment objectives 

and improving a plan’s operational capabilities. 

Meeting ERISA and fiduciary standards of conduct are seen as key to administering a 
retirement plan and managing its assets. 
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In fact, use of dedicated investment professionals 

to help investment committee members has been 

on the rise since ERISA’s earliest days. By 2019, plan 

sponsors told Fidelity Institutional in an industry 

survey that 93% of their plans were working with 

an outside advisor in selecting investments and 

helping to educate plan participants.2

Something that plan sponsors might want 

to keep in mind when considering use of an 

outside investment advisor is that not all carry 

the same fiduciary weight under the law. The 

legal framework for advising retirement plan 

sponsors opens up two different ways to handle 

those investment responsibilities.

One option is to work with an advisor under 

ERISA section 3(21). In these cases, investment 

consultants act as a sort of co-fiduciary, where 

they don’t have discretion to make direct fund 

and investing decisions. 

However, a second avenue is to hire advisors 

who designate themselves as ERISA 3(38) 

professionals. This enables them to legally work 

on a non-discretionary basis, but also to handle 

discretionary investment decisions for retirement 

plan committees and plan administrators.

With an ability to serve in a discretionary manner, 

advisors willing to take on the role as a 3(38) 

investment professional essentially allow plan 

sponsors to reduce their investment fiduciary 

risk for picking and monitoring funds.

Again, however, it’s important for plan sponsors 

to realize they’re still required by law to act as 

fiduciaries for investors in terms of monitoring 

3(38) advisors.

Whether it’s at an administration or trustee 

level, however, industry standards as outlined 

by ERISA suggest a formal review process be 

created and maintained on a regular basis. Also, 

plan fiduciaries should make sure to understand 

what third-party service agreements cover 

— and, conversely, what they aren’t set up to 

support. 

Such details can prove important to ensuring 

all investment-related tasks and other 

administrative duties are performed in an 

effective manner on behalf of plan participants.




